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BEFORE THE MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR, TEZPUR. 

 
 

MAC Case No. 234 of 2008 

 

Md Gulzar Hussain 

S/o Lt Jainul Abdul Hussain 

Village: Jamunamukh 

P.S – Jamunamukh 

District: Nagaon, Assam          … Claimant 

–Versus– 

1.  Sri Ranjit Kr Das, Son of Dhaneswar Das,  

  R/O Rangapukhri, P.O: Rangapukhuri 

 P.S.Tezpur, Dist: Sonitpur, Assam 

 (Owner of vehicle No. AS-12E-0432 – Bolero Pick Up Van) 

 

2. Sri Kamal Boro, Son of T Boro,  

R/O Balisiha Ghodhagaon, Bandarmari, 

P.S.Tezpur, Dist: Sonitpur, Assam 

(Driver of vehicle No. AS-12E-0432 – Bolero Pick Up Van) 

{Name of OP No.2 struck off vide order dated 8.2.2010} 

 

3.  Oriental Insurance Company Ltd, Tezpur Branch 

     P.O. & P.S.Tezpur, Dist: Sonitpur, Assam 

     (Insurer of vehicle No. AS-12E-0432 – Bolero Pick Up Van) 

                   …Respondents 

 

 Date of Argument : 13.09.2013 10.10.13 

 Date of Judgment : 5.11.2013 

 

ADVOCATES 

 For the Claimant : Sri S. Khan 

 For the OP No. 1   : Sri Ranjit Kumar Das. 

 For the OP No. 3 : N. Islam 
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PRESENT 
MS. A. AJITSARIA, AJS,  

Member, Motor Accidents Claim Tribunal 
/Addl District Judge No.2, Sonitpur, Tezpur  

 
 

 

J  U  D  G  M  E  N  T 

 

 

The instant petition has been filed by the Claimant, Sri Ranjit 

Kumar Das praying for award of compensation for damages to his goods 

which were being carried by of the vehicle No. AS-12E-0432 – (Bolero Pick 

Up Van) which was insured with the Oriental Insurance Company.  

 

 The case of the claimant in brief as stated in the claim petition is 

that,  on 14.11.2007, the said Bolero, loaded with vegetables, grocery items 

belonging to the claimant was going from Tezpur towards Bichom. 

However about 23.5 kms from Bhalukpong, in between Suparicamp and 

Durgamandir, while climbing up the hilly road, the Bolero fell downhill 

about 200 mtrs resulting in total damage to all his goods. It has been 

contended that the accident occurred because of rash and negligent driving 

of the driver of the Bolero. The claimant claimed compensation amounting 

to Rs.5,92,388/- towards price of the damaged goods, mental agony and 

loss of business. 

 

 The OP No. 1, that is, the owner of the vehicle filed his written 

statement denying the material averments made in the claim petition. It has 

been stated that the driver of the said Bolero at the relevant time had a valid  

driving license and that compensation, if any, is to be paid by the OP No.3 

since the Bolero was effectively insured by the Oriental Insurance Company 

Ltd. and third party property damage is fully covered.  

 

 Records reveal that on the prayer of the claimant, this Tribunal had 

by order dated 8.2.2010 struck off the name of OP No.2, the driver from the 

instant petition. Notice though duly served on OP No. 3, Oriental 

Insurance Company, none appeared for OP No.3 and the case proceeded 

exparte against OP No.3. 
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On the basis of pleadings of the parties, my learned predecessor-in-

office, framed the following issues for adjudication :- 

 

ISSUES 

 

1 Whether the accident took place due to rash and negligent driving of 

the driver of the offending vehicle? 

 

2 Whether the claimant is entitled to compensation as prayed for ? 

 

 

During enquiry, the claimant examined himself as Claimant Witness 

No.1. The O.P. No.1, owner of the Bolero Pick Up Van, did not take any 

steps after filing of the written statement. 

 

I have carefully perused the entire materials brought on record, 

heard submissions made by the learned counsel for the petitioner.  

 

Both the issues are taken up for consideration together, for the sake 

of brevity. 

 

The claimant has averred in the petition and also stated in his 

evidence that the Bolero carrying his goods being grocery etc, while 

climbing up the hilly road on its way to Bichom from Tezpur, fell down 

about 200 mtr. The accident took place about 23.5 kms from Bhalukpong. 

A police case was registered after the said accident being Bhalukpong P.S 

Case No. 18/2007 (vide GDE No. 292 dtd 14.11.07). The claimant has 

stated that the accident took place because of rash and negligent driving of 

the driver of the Pick Up Van as a result of which the claimant’s goods 

amounting to Rs. 92,388/- , loaded in the Van, were totally damaged. 

 

 In support of the oral evidence, the claimant has proved the police 

report being Ex-1 and Memos of damaged goods- Ex-2 (series).  The 

claimant has also submitted copies of Registration Certificate, driving 

license of the driver of the van, fitness certificate and insurance policy of the 

said Bolero Pick Up Van. Perusal of the Registration certificate of the 
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vehicle in question reveals that the Bolero Pick Up Van is a goods carrier. 

The insurance policy submitted shows that the Bolero Pick Up Van was 

duly insured with the Oriental Insurance Co Ltd from 22.6.2007 to 

21.6.2008.  

 

That the said Bolero Pick Up Van met with an accident as claimed, 

resulting in extensive damage to the vehicle and loaded items is proved 

from Ext 1, police report dated 24.11.2007. It has been stated in the report 

that all the occupants of the van managed to escape and no casualty was 

reported. It has further been stated that the accident occurred due to hilly 

terrain and no rash and negligent driving on the part of the driver was 

found. The said report has been signed by one T.Dorjee, ASI in his capacity 

as Enquiry Officer, Bhalukpong Police Station. 

 

 Though the factum of accident and damage to goods loaded in the 

truck is proved, the question which this Tribunal would first require to 

deliberate is whether an application u/s 166 of the Motor Vehicles Act,1988 

is maintainable for damages to goods being carried in a “carrier” and 

whether this Tribunal has jurisdiction to entertain such applications. 

 

 A reference answered by the Full Bench of the Himachal Pradesh 

High Court in Jagdish Chandra Sharma –vs- Bachan Singh & Ors 

reported in [I (2011) ACC 144 (FB)] has in fact, answered the questions 

which has arisen in the instant case. 

 

The question referred for decision before the Hon’ble Full Bench of the 

Himachal Pradesh High Court were two fold, that is, 

 

“(1) What meaning should be assigned to the phrase 'any property of 

a third party' occurring in Sections 147 and 165 of the Motor 

Vehicles Act, 1988 ? 

 

(2) Whether the goods of a consignor/consignee being carried in a 

goods vehicle can be termed to be property of a third party?” 

 

The Hon’ble Full Bench after detailing the scheme of section 165, Section 

147(1) and (2) of the Motor Vehicles Act, 1988, observed that there was no 
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doubt that as per the said provisions, the Insurance company is bound to 

cover the liability with respect to damage to property of a third party and 

that the Claims Tribunal would have the jurisdiction to entertain such 

claims.  But the question was whether a consignor/ consignee of the goods being 

carried in a goods vehicle can be termed to be a third party and in the said context 

who is a third party ? 

 

 The Hon’ble Full Bench after elaborately discussing the decisions 

rendered by the Hon’ble Supreme Court in the context of “third party” , 

more particularly those in  (i)  New India Assurance Company Limited v. 

Asha Rani  (2002) SLT 91,  (ii) United India Insurance Company Ltd. v. 

Tilak Singh (2006) SLT 296,  (iii) Oriental Insurance Company Ltd. v. 

Meena Variyal (2007) SLT 251,  (iv) Oriental Insurance Company Ltd. v. 

Sudhakaran K.V.2008 ACJ 2045 (SC) and referring to the judgments of 

various Hon’ble High Courts, more so, in (i)  National Insurance Company 

Ltd. v. Ramesh Kumar, III (1998) CPJ 62 by a Division Bench of the 

Himachal Pradesh High Court (ii) Ahmed Ahaiyat Saiyed v. Ibrahim 

Bhachal Shah 1985 ACJ 83 (Guj.) (iii) United India Insurance Company 

Ltd. v. K.A.R.N. Janarthanam, 1988 ACJ 503 (Mad.), (iv) K. Thiagarajan 

v. Thanjavur Co-operative Ltd., 1998 ACJ 87 (Mad.) (DB) and Karnataka 

High Court in Oriental Insurance Company Ltd. v. K. Buden Sab 2002 

ACJ 139 (Kar.)  came to the conclusion that :   

 

“…..38. The position which emerges is that the Apex Court has consistently held 

that the phrase 'any person' in Section 147(1)(b) is restricted to third parties. When 

we come to damage to property both in Section 147(1)(b)(i) as well as in Section 165, 

the legislature in its wisdom has specifically used the phrase 'property of a third 

party'. If a gratuitous passenger in a vehicle is not a third party, it is obvious that the 

goods being carried in a vehicle cannot be said to be the goods of a third party. Some 

Courts had earlier taken the view that other than the insurer and the insured, all 

other persons are third parties. This has not been accepted to be the correct position of 

law and, therefore, the Apex Court has held that the Insurance Company is not liable 

in respect of death of gratuitous or unauthorised passengers. In fact, till the 

amendment of Section 147 of the Act was carried out by the Amendment Act 54 of 

1994 w.e.f. 14.11.1994, the Apex Court had held that even the risk to the owner of 

the goods or his authorised representative was not covered. They were not treated as 

third parties. If all these authorities of the Apex Court were taken into consideration, 
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it is obvious that gratuitous passengers, unauthorised passengers, even employees not 

covered under the Workmen's Compensation Act and pillion riders who were all 

travelling in a vehicle have not been considered to be third parties. It is, therefore, 

obvious that the Apex Court has not upheld the view expressed by certain Courts 

including the view expressed by a learned Single Judge in Noor Dass case, 2006 ACJ 

142 (HP), that other than the insurer and insured, all other persons are third parties. 

Therefore, this plea of the claimants cannot be accepted. It is therefore, obvious that 

the words 'third party' cannot include such persons. 

 

39. When a person sends his goods by a goods vehicle, he enters into a contract with 

the owner of the goods vehicle and, therefore, the owner of the goods vehicle becomes 

contractually liable to transport the goods in a safe condition. This is a contractual 

liability covered under the Carriers Act and not a tortious liability covered under the 

Motor Vehicles Act. The owner of the goods cannot by any stretch of imagination be 

said to be a third party vis-a-vis the insured. It is a contracting party with the insured 

and in our view, the risk cannot be said to be that of a third party. 

 

40. In view of the above discussion, we answer both the questions posed to us in the 

following terms: 

 

(1) The phrase 'any property of a third party' occurring in Sections 147 and 

165 of the Motor Vehicles Act will mean property which is outside the goods 

vehicle and not being carried in the goods vehicle. 

 

(2) The second question is answered by holding that the goods of a 

consignor/ consignee being carried in a goods vehicle cannot be termed to be 

property of a third party……” 

 

 

In the instant case, the claimant has sought compensation for 

damages to his consignment which he had entrusted to the consignor, OP 

No.1/owner of the Bolero Pick Up Van for delivery at Bichom.  The 

claimant thus had entered into a contract with the OP No.1, making the 

latter contractually liable to transport his goods safely to the destination. 

The liability being a contractual one may be covered under the Carriers Act, 

1865 but the same not being a tortuous liability is therefore cannot be said 

to be covered under the Motor Vehicles, Act, 1988. The claimant viz-a-viz 
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the OP No.1/the insured is a contracting party and cannot thus, on the 

basis of the ratio laid down by the Hon’ble Full Bench of Himachal Pradesh 

High Court in Jagdish Chandra Sharma (Supra), be treated as a “third 

party” for the purposes of the Motor Vehicles Act, 1988. 

  

In view of the discussion held hereinabove, I am of the considered 

opinion that the instant claim petition is not maintainable and the claimant 

is not entitled to compensation for the alleged damage to his goods being 

carried in the Bolero Pick Up Van, bearing No. AS-12E-0432 under the 

Motor Vehicles Act, 1988. Having so held, this Tribunal refrains from 

entering into the details of damages said to have been suffered by the 

claimant.  

  

 The instant claim petition is held to be not maintainable under 

section 166 of the Motor Vehicles Act, 1988 and is therefore dismissed. 

  

 Judgment is pronounced in open court, written on separate sheets 

and enclosed with the case record. 

 

Given under my hand & seal of this Court on this 5th day of 

November, 2013. 

 

 

        Member 

Motor Accident Claims Tribunal/ 
   Additional District Judge No.2 

Sonitpur, Tezpur 
 

 


